MUNICIPAL COURT OF MYFR{}V}C%ETQ{}VICA
P Nr. 83/09
<9 December 2010

IN THE NAME OF THE PEOPLE

THE MUNICIPAL COURT OF z“fﬁTRO‘é’iCﬁfMiTROVICA, EULEX JIudge
Caroline Charpentier as trial judge, with the participation of EULEX Legal Officer Zane
Ramiece as recording officer, in the criminal case against:

A and L. . both charged, according (o the Summary
Indictment PP Nr. 1400/09, dated 24 August 2009, and filed with the Registry of the
Municipal Court of Mitrovicé/Mitrovica on 3§ August 2009, with the criminal offences
of damage to movable property, under Article 260 paragraph (1) of the Criminal Code of
Kosovo (CCK), and with threat against official person, under Article 161 paragraph (4)
of the CCK;

After having held the main trial hearings open o the public on 28 and 29 December

2010, all in the presence of the Accused A and b. +» EULEX
Public Prosecutor Petr Klement, Injured Parties X, oy and %
{except that at the hearing on 28 December 2010 1. . was not

present), pursuant to Article 473 paragraph (2) of the Criminal Procedure Code of
Kosovo (CPCK) pronounced in public and in the presence of both Accused, the EULEX
Public Prosecutor and the Injured Parties (except 1. - who chose to leave
from the rest of the trial session on 29 December 2010}, the following:

JUDGMENT
i
A. ., son of -~ and . born on o . in
Village of + Kosovo Albanian, residing in Street ' ", Village of
» Municipality of Mitrovicé/Mitrovica, completed high scheol, driver, average
income per month . married, with children;
i
FOUND NOT GUILTY
A} because it was not proven that A. on 08 May 2008 damaged or

annihilated or rendered unusable the movable property of another person at a shop

in the market in Street ‘Mbretersha Teutw’, in %i%trsvé::éﬁ@ﬁ{mvica:

f



THEREFORE, pursuant to Article 390 tem 3) of the CPCK, A is
ACQUITTED

Of the charge of comumitting the criminal offence of damage to movable property, under
Article 260 paragraph (1) of the Provisional Criminal Code of Kosovo (PCCK):

i3
FOUND GUILTY

B) because on 08 May 2008, at around 14:00 hrs, at a shop in the market in Street
‘Mbretersha Teuta’, in Mitrovicé/Mitrovica, A - while all the time
holding a claw hammer in his right hand verbally serious] y threatened to harm the
police officers . X, and Y- - who were on duty, by saying to the
police officers that he would cut their heads off: and later, while being
handcuffed, by saying to the police officer Y. thathe (. ) would
see later who . was, when Y. would be in his civilian
clothes; A made these threats in order to Ccause anxiety to the
police officers X and Yoo

By doing so, the Accused A - committed and s criminally liable for the
criminal offence of

Threat against official person, under Article 1561 paragraph (4} of the PCCK.
The Accused A. is
SENTENCED

To three (3) months of imprisonment for the criminal offence of threat against official

person.
Pursuant to Article 38 paragraph (3) of the PCCK, the punishment of three (3) months of
imprisonment is replaced with a fine of 80 (eighty) Euros (EUR). A shall

pay the fine of 80 (eighty) Euros ( EUR) within three (3) months from the date this
Judgment becomes final.

If the fine cannot be collected by means of compulsion, the Court may replace the fine
with community service work with the consent of A ~If no consent is
given, the Court shall order a day of imprisonment for each 15 (fifteen) Furos (EUR) of
the fine. .
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The Accused L. . son of cand . born on
- in Village of . Kosovo Albanian, residing in Street * L
Municipality of Mitrovicé/Mitrovica, graduated in Law, unemployed, married, with

k3

I
FOUND NOT GUILTY
A)  because it was not proven that B on 08 May 2008 damaged or
annihilated or rendered unusable the movable property of another person at a shop
in the market in Street ‘Mbretersha Teuta’, in Mitrovic&/Mitrovica:
THEREFORE, pursuant to Article 390 item 3) of the CpC K. B is

ACQUITTED

Of the charge of committing the criminal offence of damage to movable property, under
Article 260 paragraph (1) of the Provisional Criminal Code of Kosovo ( PCCK;

Iz
FOUND NOT GUILTY
B)  because it was not proven that on 08 May 2008, a1 a shop in the market in Street
‘Mbretersha Teuta’, in Mitrovicé/Mitrovica, B. seriously threatened
to harm, in order 1o frighten or cause anxiety, the police officers X, and
Y. . who were performing their official duties, or any other police officers:
TH%REFG?E, pursuant to Article 390 item 3} of the CPCK, . is
ACQUITTED

Of the charge of committing the criminal offence of threat against official person, under
Article 161 paragraph (4) of the PCCK,

As the Court found the Accused A guilty of threut against official person,
under Article 161 paragraph (4) of the PCCK, A » Pursuant to Article 102
paragraph (2) of the CPCK, shall reimburse the costs of criminal proceedings related to.
the criminal offence of threat against official person, with the exception of the cosis of

3



|
.
:

interpretation and ranslation. A separate ruling on the amount of the costs shall be
readered by the Coupt when such data i obtained pursuant 10 Article 100 paragraph (2
of the CPCK.

REASONING

Ao Competence of the Court

On 31 August 2009, EULEX Public Prosecutor Maria Bamieh filed the Summary
Indictment PP Np. 1400/09 with the Municipal Court of Mitrovicé/Mitrovica, Even
though the Summary Indictment PP Nr. 1400/09 was addressed to the Municipal Court of
Mitr&véséf@ﬁtmvic& i the Summary Indictment it Was proposed that ‘the main trigl aof
this case be scheduled and held in the Districr Court of Mitrovicé/Mitroviea' ! The Court
considered the charges provided in the Summary Indictment againse A and
B. . in particular the alleged criminal acts of:
- Damage to movable property, under Article 260 paragraph (1) of the Criminal
Cude of Kosovo {CCK); and
- Threat against official person, under Article [6] paragraph (4) of the Criminal
Code of Kosove (CCK).

Furthermore, pursuant to Article 27 paragraph (1) of the CPCK, territorial jurisdiction is
proper with the court within whose territory the crime is alleged to have been cormumistied,
The Summary Indictment alleged that the criminaj offences were committed in south part
of Mitrovicé/Mitrovica,

Therefore, the Municipal Court of Mitrovics/Mitrovica had both, subject matter and
territorial jurisdiction to hear the case.

On 02 August 2010, the President of the Assembly of EULEX Tudges exercised her right
to assign the case 1o EULEX Judges pursvant to Article 3.3 of the ‘Law on lurisdiction,
Case Selection and Case Allocation of EULEX Judges and Prosecutors in Kosovo'. The
case was assigned 1o EULEX ludges in view of situation of Municipal Court of
Mitrovics/Mitroviea and to avoid miscarriage of Jjustice.
" The Summary Indictment PP N 1400409 in the English Languuge
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B. Applicable law

The Summary Indictment PP Nr. 1400/09 charged A and {5
according to the Criminal Code of Kosove (CCK). The substantive law applicable to the
case is the one in force at the time, when the criminal offence was committed. The
Summary Indictment alleged that criminal offences were committed on 08 May 2008. At
that time the Code was titled the Provisional Criminal Code of Kosovo (PCCK). The
Code was renamed the Criminal Code of Kosovo with effect from 06 January 2009,
which is ufrer the alleged commission of criminal offences. Therefore, the Court applied
the PCCK.

C. Summary of evidence presented

During the course of the main trial the following witnesses were heard:

(1 X - Injured Party, 28 December 2010

{2y ¥ -~ Injured Party, 28 December 2010

{3y ~ Witness, 28 December 2010

(43 ~ Witness, 28 December 2010

(5) -~ Witness, 28 December 2010

(6) T - Injured Party, 29 December 2010

The following documents were put forward to be used as evidence by the EULEX Public
Prosecutor, and have been considered as read out based on agreement by the parties:

(7} Interview of A. before Kosovo Police Service, U8 May 2008, case
aumber 2008-BC-1014

(8} Interview of . before Kosove Police Service, 08 May 2008, case
number 2008-BC-{no number}

(9} Interview of t. before Kosovo Police Service, 08 May 2008, case
number 2008-BC-1014

(10} Report of the police officer _- 08 May 2008, case number 2008-BC-1014

(1) Report of the police officers X, and Y. - U8 May 2008, case

number 2008-BC- 1014

(12) Official note, Investigation Unit, South Police Station Mitmvicéf}aﬁtrwica, 08 May
2008, case number 2008-BC-{no nurber)

{13} Cuse initiation feport. 20 November 2008, case number 2008-BC-1914

(14) Routing ship, UNMIK Department of Justice, 20 November 2008 (file number
2008/82 1/MRC/MM; S

(15} Report, Investigation Unit. South Police Station ?yﬁirm*icéf&ﬁtmvica, (no datej case
aumber 2008-BC-1014
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{16} Case details, UNMIK Criminal Division, 25 November 2008 (file number
2008/821/MRC/MM)

(173 Cover letter, Kosovo Police Service, 23 July 2008, file number 2008-BC-1014

18y Criminal charges, Investigation Unit, South Police Station, 23 July 2008, reference
number 2008-BC-1014

(19} Initial incident report, 08 May 2008, case number 2008-BC-1014

(20) Agreement, number 134, 1] October 2004

(21) Photographs, 2008-BC-1014

During the main trial session of 28 December 2010, the Accused A and
. gave their statements and answered the questions.

D. Evaluation of presented evidence
L. Factual findings

Upon the evidence presented during the course of the main trial, the Court considered the
following facts as proven:
On 08 May 2008, in Mitrovicé/Mitrovica the police officers X, and . Y. .
were instructed by their superiors to go to the market in Street “Mbretersha Teuta’, in
Mitrovicé/Mitrovica. A  and . ~were in a shop, in the market,
removing wires and other items from the shop. A. - previously had been told
by the manager of the enterprise ¥ h 1. that he could remove his
investments from the shop. At around 14:00 hrs the police officers b4 Cand |

¥ arived at the shop and asked A. and B - g siop
removing the items, A refused to comply with the said request of the
police officers and by holding a claw hammer in his right hand verbally threatened the
police officers X and. Y. also by saying that he would cut their heads
off. Not feeling safs due to AL s behaviour, the police officers asked their
colleagues for support. In the meantime, while being handeuffed, A
threatened the police officer | ¥ ~ that Y. wvould see who A
was, when .y, would be in his civilian clothes. On the contrary, 5
remained calim.

Evidence concerning the damage to movable property by A and

.
. in the Interview before Kosovo Police Service, on 08 May 2008,
stated that on 08 May 2008, he had been asked by his uncle A - 1o help him
0 transport some  items from A 's shop in the market in



Mitrovicé/Mitrovica. At the mgin trigl hearing on 28 December 2010 15
contirmed that A had asked him to guard some items in the shop. as the
muarket was being relocated. Also. A. * had told that he owned these items.

in the Interview before Kosovo Police Service, on 08 May 2008, A L
stated that he had made investments in the stop and on 08 May 2008 he went to the shop
to move some items, as the market was being relocated. A . confirmed that
on 08 May 2008 he was removing items in the shop uniil he was interrupted by the police
officers. This was corroborated by, §

As a proof for his right to remove the items from the shop, A - presemted
the Agreement. number 184, signed with the enterprise on 11 October 2004,
Article 4 of the Agreement provided that ‘contracting parties agree that if PE". s

going 1o be privatized, then the lessee will take electric and water meters, und the doors
of the shop as well’. The Agreement was not contested or challenged by any of the
parties.

The testimony of the Injured Party 1. . former manager of the enterprise
‘ . heard us a witness at the main trial hearing on 29 December 2010,
corroborated the declaration of the Accused A - t.

confirmed that there had been a contract concluded on use of premises, he also confirmed
that it was his signature on the Agreement, number 184, [n particular, . o
recognized that he had advised A © to come to his shop in order to collect
cverything he could before the complete destruction of the market. +. ”
denied having suffered any damage from the action taken by Ao 0 and

. - on the critical day.

From the evidence presented to the Court, nothing proved that the items removed by

A - were not his property. Besides, there was no list of items unlawfully
removed. Moreover, t. © indicated that it was possible that other people
could have removed some movable property from the shop of A% before
his arrival there, since the market was a tofal chaos at that time.

Therefore, due 1o lack of evidence, as per the ownership of the items removed by

A and -~ 5. . and also as per the indefinite period of time when
the items had been removed from the shop, the Court found that the conditions to find
& ~oamd fh. © gutlty of damage to movable property, under

article 260 (1) of the PCCK, were not fulfilled.

3. Evidence concerning the threar against official persons by A



From testimonies of the two Injured Parties, police officers | Y. and Y.

and from testimonies of the witnesses, police officers . and
the Court found that, on 8 May 2008, at around 14:00 hrs, A )
had a threatening behaviour towards the two police officers on duty, . X, and Y

and as such had caused them anxiety.

The threatening behavioyr of | Al - towards police officers ¥ and
Y - was established by corroborating elements. First of all, the Court found that
A was under pressure on the critical day since he had been advised 1o

femove his property from the shop, and, while removing some of the items, he was

interrupted by the police officers. In the Interview before Kosovo Police Service, on 08

May 2008, A ' stated that he had resisted the police officers, and that he

did not want to stop his work. Ao also stated that he had told the police

officers that if anybody hits him, will later face consequences. Also | .

testified in the Interview before Kosovo Police Service, on 08 May 2008, that A
had not respected the orders of the police officers.

Further, according to the Report of the police officers . X, cand .y . 08

May 2008, and also their testimonies at the main trig] hearing on 28 December 2010,
A - had insulted the police officers. It followed from the statements of the

police officers that when they arrived ar the scene they asked « Al to stop his

Ea
work at the shop. A ook a claw hammer in his right hand and verbally

other colleagues, Following this fequest, police officers ry C
cand - joined the scene. This was alse concluded from the

Report of the police officer - » 08 May 2008, = 'S testimony at the
main (riaf hearing on 28 December 2010, s and i's
testimonies at the main riaf hearing on 28 December 2010, Further, the Report of the
police officer - 08 May 2008, corroborated testimonies of Injured Parties

X and Y-~ . that even after the arrival of four police officers, A,
¢ kept insulting the police officers. At the main trial hearing on 28 December 2010,

Al threatened the police officer v that Y would see who
A - was, when ¥ would be in his civilian clothes,

From ali these clements, the Court found that conditions cep forth in Article 16}

paragraph (4) of the PCCK were fulfilled and therefore found A " guilty of
threat against official person.

4. Fvidence concerning the threar Ageunst official persons by



Conecerning . . there were no grounds in the evidence presented to the

Court that would indicate that . - has committed the criminal offence
provided for in Article [6] paragraph (4) of the PCCK. On the contrary, during the main
trial it was testified by all Injured Parties and witnesses that B . had
remained passive during the verbal exchange hetween - A ~ and the police
officers. Meither mnsult, nor threat from . - was indicated by the Injured
Parties or wimesses. Moreover, it wag underfined that 53 came freely to the
police station whereas A was brought there handey ffed.

In view of aj aforementioned, the Court found that it had not been proven that 0y

committed the charged criminal offence under Article 161 paragraph (4) of the
PCCK and therefore he Was acquitted of that charge pursuant to Article 390G item 3) of the
CPCK.

E. Determination of punishment

As concluded above, the act of A was qualified as threat against official
beérson. under Article 161 paragraph (4) of the PCCK. Pursuant to Article i6l paragraph
(4) of the PCCK the perpetrator for that criminal offence shall be punished by
imprisonment of three (3) months to three (3) years.

a. According to Arnticle 64 paragraph ( ) of the PCCK, the Court in determining the
punishment must rake into consideration all the circumstances that are relevant to
mitigation or aggravation of the punishment,

The Court considered as a mitigating circumstance the situation in which A
threatened the police officers X and. Y.l
In particular, A -on 8 May 2008 was removing items from a shop that was
in his ase for his private business activity umtil that time. There was no evidence
presented during course of the main trial thag his rights to use the shop for his private
businesy activity had been disputed. A. had signed the Agreement, number
184, 11 October 2004, on the lease of the premises with the enferprise " on
behalf of his nephew © « Article 2 of the Agreement stated that lessee had
invested considergble Mmaterial funds in repair of the shop. Further, Article 4 of the
Agreement stated that in case of privatization of the enterprise J’, the lessee
would take the electric and water meters, and the doors of the shop. The Injured Party
T a former manager of the cnterprise © . at the main rial hearing
on 29 December 2010, confirmed that around the time when the incident occurred he had
advised A. 1o remove his investments from the shop. As it followed from

the witnessesy’ testimonies, ar that time the market wag being demolished and the market



Therefore, when A in these circumstances was requested by the police
otficers ¥ . uand Y. 0 Sop removing the items, it created 4 rather
confusing situation for A Especially, because he had previously been
advised to remove the items from the shop. Moreover, this happened in circumsiances,
where there was a risk that investments made in the shop could be looted, as the market

was being demolished, and A. © was trying to protect his claimed
investments.
Further, the Court also assessed that even though A. . made threats against

the police officers, he afterwards surrendered to the police.

Based on the foregoing circumstances the Court determined that minimum punishment of
three (3) months of imprisonment be imposed against A ... And, in view of
the circumstances of the case, the Court substituted that punishment with the fine of 30
EUR, pursuant to Article 38 paragraph (3) of the PCCK.

b, According to Anicle 64 paragraph (1) of the PCCK, in determining the punishment
of the criminal offence. the Court also took into consideration the purpose of the
punishment,

The Court deemed that with the determined punishment, both the individual prevention
task and general prevention task will be achieved.

Al made threats against the police officers . X.  and, Y. in
response to their request to Stop removing items, which, in particular circumstances, was
confusing. In particular, that A ¢ was convinced that he was entitled to
remove the items, also as advised by +. .. Nevertheless, the Court stresses
that even in such circumstances the police officers may not be threatened, and the parties
are o handle the situation in a peaceful manner, The police officers perform an important
public service, in ensuring public order and safety, and also have the duty to protect the
life, safety and property of all individuals and prevent dangers to the public, Therefore,
the determined punishment is to deter A - from commission of such
criminal offences in the future, and also to rajse awareness for importance of functions of
the police and that threats against police officers shall be punished accordingly.

F. Costs

A separate ruling on the amount of the costs shall be rendered by the Court when such
data is obtained pursuant 1o Article 100 paragraph (2) of the CPCK. As the Court found

the Accused A guilty of threat against official person. under Article 161
paragraph (4) of the PCCK, A - pursuant (o Article 1072 paragraph (2} of

the CPCK, shall reimburse the costs of criminal proceedings related to the crirminal
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the criminal offence of threat against official person, with the exception of the costs of
interpretation and translation,

Municipal Court of Mitrovicé/Mitrovica
P.ar. 63/2010

Prepared in English, an authorized language.

Recording Officer e e Presiding Judge

A

Zane Ratniece o Y Caroline Charpentier
EULEX Legal Officer - EULEX Judge

Legal remedy:

Authorized persons may file an appeal in written form against this judgment through the
Municipal Court of Mitrovicé/Mitrovica to the three-judge panel of the District Court of
Mitrovicé/Mitrovica within eight days from the date the copy of the judgment has been
served, pursuant to Article 473 paragraph (3) of the CPCK.



